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limited to the six types of communications 
listed above. Whether any particular com-
munication will be deemed to be a ‘‘rec-
ommendation’’ within the meaning of 
§§ 23.434 or 23.440 will depend on the facts and 
circumstances of the particular communica-
tion considered in light of the guidance in 
this appendix with respect to the meaning of 
the term ‘‘recommendation.’’ Swap dealers 
that choose to manage their communica-
tions to comply with the safe harbors pro-
vided in §§ 23.434 and 23.440 will be able to 
limit the duty they owe to counterparties, 
including Special Entities, provided that the 
parties exchange the appropriate representa-
tions. 

PART 30—FOREIGN FUTURES AND 
FOREIGN OPTIONS TRANSACTIONS 

Sec. 
30.1 Definitions. 
30.2 Applicability of the Act and rules. 
30.3 Prohibited transactions. 
30.4 Registration required. 
30.5 Alternative procedures for non-domes-

tic persons. 
30.6 Disclosure. 
30.7 Treatment of foreign futures or foreign 

options secured amount. 
30.8 [Reserved] 
30.9 Fraudulent transactions prohibited. 
30.10 Petitions for exemption. 
30.11 Applicability of state law. 
30.12 Direct foreign order transmittal. 
30.13 Commission certification. 
APPENDIX A TO PART 30—INTERPRETATIVE 

STATEMENT WITH RESPECT TO THE COM-
MISSION’S EXEMPTIVE AUTHORITY UNDER 
§ 30.10 OF ITS RULES 

APPENDIX B TO PART 30—INTERPRETATIVE 
STATEMENT WITH RESPECT TO THE SE-
CURED AMOUNT REQUIREMENT SET FORTH 
IN § 30.7 

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE AP-
PLICATION OF CERTAIN OF THE PART 30 
RULES PURSUANT TO § 30.10 

APPENDIX D TO PART 30—COMMISSION CER-
TIFICATION WITH RESPECT TO FOREIGN FU-
TURES AND OPTIONS CONTRACTS ON A NON- 
NARROW-BASED SECURITY INDEX 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6c, and 12a, un-
less otherwise noted. 

SOURCE: 52 FR 28998, Aug. 5, 1987, unless 
otherwise noted. 

§ 30.1 Definitions. 
For the purposes of this part: 
(a) Foreign futures means any con-

tract for the purchase or sale of any 
commodity for future delivery made, 
or to be made, on or subject to the 
rules of any foreign board of trade. 

(b) Foreign option means any trans-
action or agreement which is or is held 
out to be of the character of, or is com-
monly known to the trade as, an ‘‘op-
tion’’, ‘‘privilege’’, ‘‘indemnity’’, ‘‘bid’’, 
‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guar-
anty’’ or ‘‘decline guaranty’’, made or 
to be made on or subject to the rules of 
any foreign board of trade. 

(c) Foreign futures or foreign options 
customer means any person located in 
the United States, its territories or 
possessions who trades in foreign fu-
tures or foreign options: Provided, That 
an owner or holder of a proprietary ac-
count as defined in paragraph (y) of 
§ 1.3 of this chapter shall not be deemed 
to be a foreign futures or foreign op-
tions customer within the meaning of 
§§ 30.6 and 30.7 of this part. 

(d) Foreign futures and options cus-
tomer omnibus account is defined as an 
account in which the transactions of 
one or more foreign futures and foreign 
options customers are combined and 
carried in the name of the originating 
futures commission merchant rather 
than in the name of each individual 
foreign futures or foreign options cus-
tomer. 

(e) Foreign futures and options broker 
(FFOB) is defined as a non-U.S. person 
that is a member of a foreign board of 
trade, as defined in § 1.3(ss) of this 
chapter, licensed, authorized or other-
wise subject to regulation in the juris-
diction in which the foreign board of 
trade is located; or a foreign affiliate of 
a U.S. futures commission merchant, 
licensed, authorized or otherwise sub-
ject to regulation in the jurisdiction in 
which the affiliate is located. 

[52 FR 28998, Aug. 5, 1987, as amended at 65 
FR 47280, Aug. 2, 2000] 

§ 30.2 Applicability of the Act and 
rules. 

(a) Except as specified in this part or 
unless the context otherwise requires, 
the provisions of sections 1a, 2, 4, 4c, 4f, 
4g, 4k, 4l, 4m, 4n, 4o, 4p, 6, 6c, 8, 8a, 9, 
12, 13, and 14 of the Act and parts 1, 3, 
4, 10, 11, 12, 13, 14, 21, 155, 166 and 190 of 
this chapter shall apply to the persons 
and transactions that are subject to 
the requirements of this part as though 
they were set forth herein and included 
specific references to foreign board of 
trade, foreign futures, foreign options, 
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foreign futures and foreign options cus-
tomers, and foreign futures and foreign 
options secured amount, as appro-
priate. 

(b) The provisions of §§ 1.20 through 
1.30, 1.32, 1.35(a) (2)–(4) and (c)–(i), 
1.36(b), 1.38, 1.39, 1.40 through 1.51, 1.53, 
1.54, 1.55, 1.58, 1.59, 33.2 through 33.6 and 
parts 15 through 20 of this chapter shall 
not be applicable to the persons and 
transactions that are subject to the re-
quirements of this part. 

[52 FR 28998, Aug. 5, 1987, as amended at 59 
FR 5703, Feb. 8, 1994] 

§ 30.3 Prohibited transactions. 
(a) It shall be unlawful for any person 

to engage in the offer and sale of any 
foreign futures contract or foreign op-
tions transaction for or on behalf of a 
foreign futures or foreign options cus-
tomer, except in accordance with the 
provisions of this part: Provided, that, 
with the exception of the disclosure 
and antifraud provisions set forth in 
§§ 30.6 and 30.9 of this part, the provi-
sions of this part shall not apply to 
transactions executed on a foreign 
board of trade, and carried for or on be-
half of a customer at a designated con-
tract market, subject to an agreement 
with and rules of a contract market 
which permit positions in a commodity 
interest which have been established 
on one market to be liquidated on an-
other market. 

(b) Except as otherwise provided in 
§ 30.4 of this part or pursuant to an ex-
emption granted under § 30.10 of this 
part, it shall be unlawful for any per-
son to engage in the offer and sale of 
any foreign futures contract or foreign 
option transaction for or on behalf of 
any foreign futures or foreign options 
customer other than by or through a 
futures commission merchant on a 
fully-disclosed basis. 

[52 FR 28998, Aug. 5, 1987, as amended at 61 
FR 10895, Mar. 18, 1996] 

§ 30.4 Registration required. 
Except as provided in § 30.5 of this 

part, it shall be unlawful for any per-
son, with respect to a foreign futures 
or foreign options customer: 

(a) To solicit or accept orders for or 
involving any foreign futures contract 
or foreign options transaction and, in 

connection therewith, to accept any 
money, securities or property (or ex-
tend credit in lieu thereof) to margin, 
guarantee or secure any trades or con-
tracts that result or may result there-
from, unless such person shall have 
registered, under the Act, with the 
Commission as a futures commission 
merchant and such registration shall 
not have expired nor been suspended 
nor revoked; provided that, a foreign fu-
tures and options broker (as defined in 
§ 30.1(e)) is not required to register as a 
futures commission merchant: one, in 
order to accept orders from or to carry 
a U.S. futures commission merchant’s 
foreign futures and options customer 
omnibus account, as that term is de-
fined in § 30.1(d); two, in order to accept 
orders from or to carry a U.S. futures 
commission merchant’s proprietary ac-
count, as that term is defined in para-
graph (y) of § 1.3 of this chapter; and/or 
three, in order to accept orders from or 
carry a U.S. affiliate account which is 
proprietary to the foreign futures and 
options broker, as ‘‘proprietary ac-
count’’ is defined in paragraph (y) of 
§ 1.3 of this chapter. Such foreign fu-
tures and options broker remains sub-
ject to all other applicable provisions 
of the Act and of the rules, regulations 
and orders thereunder. Foreign futures 
and options brokers that have U.S. 
bank branches, offices or divisions en-
gaging in the activity listed in this 
paragraph are not required to register 
as futures commission merchants if 
they comply with the conditions listed 
in § 30.10(b)(1) through (6). 

(b) Except an individual who elects to 
be and is registered as an associated 
person of a futures commission mer-
chant, to solicit or accept orders for or 
involving any foreign futures contract 
or foreign options transaction, and who 
in connection therewith, does not ac-
cept any money, securities, or property 
(or extend credit in lieu thereof) to 
margin, guarantee, or secure any trade 
or contracts that result or may result 
therefrom, unless such person shall 
have registered, under the Act, with 
the Commission as an introducing 
broker and such registration shall not 
have expired nor been suspended nor 
revoked; 

(c) To engage in a business which is 
of the nature of an investment trust, 
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syndicate, or similar form of enter-
prise, and, in connection therewith, to 
solicit, accept, or receive funds, securi-
ties, or property, either directly or 
through capital contributions, the sale 
of stock or other forms of securities, or 
otherwise, for the purpose of trading, 
directly or indirectly, in any foreign 
futures contract or foreign options 
transaction unless such person shall 
have registered, under the Act, with 
the Commission as a commodity pool 
operator and such registration shall 
not have expired nor been suspended 
nor revoked: Provided, however, That 
the registration requirement set forth 
in this paragraph shall not apply to 
any investment trust, syndicate, or 
similar form of enterprise located out-
side the United States, its territories 
or possessions which is registered as an 
investment company under the Invest-
ment Company Act of 1940 and whose 
securities are registered in accordance 
with the Securities Act of 1933, or 
which is otherwise exempt from such 
registration requirements: And, pro-
vided further, That no more than 10% of 
the participants in, and the value of 
the assets of, such investment trust, 
syndicate or similar form of enterprise 
located outside the United States, its 
territories or possessions, are held by 
or on behalf of foreign futures and for-
eign options customers. 

(d) To solicit or enter into an agree-
ment to direct, or to guide such cus-
tomer’s account by means of a system-
atic program that recommends specific 
transactions in any foreign option or 
foreign futures contract unless such 
person shall have registered, under the 
Act, with the Commission as a com-
modity trading advisor and such reg-
istration shall not have expired nor 
been suspended nor revoked: Provided, 
That the term ‘‘commodity trading ad-
visor’’ does not include 

(1) Any bank or trust company or any 
person acting as an employee thereof, 

(2) Any news reporter, news col-
umnist, or news editor of the print or 
electronic media, or any lawyer, ac-
countant, or teacher, 

(3) The publisher or producer of any 
print or electronic data of general and 
regular dissemination, including its 
employees, 

(4) The named fiduciary, or trustee, 
of any defined benefit plan which is 
subject to the provisions of the Em-
ployee Retirement Income Security 
Act of 1974, or any fiduciary whose sole 
business is to advise that plan, 

(5) Any foreign board of trade or 
clearing organization of such board of 
trade, 

(6) An insurance company subject to 
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of, and 

(7) Such other persons not within the 
intent of the term ‘‘commodity trading 
advisor’’ as the Commission may speci-
fy by rule, regulation, or order: 

And, provided further, That the fur-
nishing of such services by the fore-
going persons is solely incidental to 
the conduct of their business or profes-
sion. Registration as a commodity 
trading advisor shall not be required if 
such person is registered with the Com-
mission as a futures commission mer-
chant, introducing broker, commodity 
pool operator or associated person, or 
is otherwise exempt from registration 
pursuant to § 30.5. 

[52 FR 28998, Aug. 5, 1987, as amended at 69 
FR 49803, Aug. 12, 2004] 

§ 30.5 Alternative procedures for non- 
domestic persons. 

Any person not located in the United 
States, its territories or possessions, 
who is required in accordance with the 
provisions of this part to be registered 
with the Commission, other than a per-
son required to be registered as a fu-
tures commission merchant, may apply 
for an exemption from registration 
under this part by filing with the Na-
tional Futures Association a Form 7–R 
completed and filed in accordance with 
the instructions thereto and desig-
nating an agent for service of process, 
as specified below. A person who re-
ceives confirmation of an exemption 
pursuant to this section must engage 
in all transactions subject to regula-
tion under part 30 through a registered 
futures commission merchant or a for-
eign broker who has received confirma-
tion of an exemption pursuant to § 30.10 
in accordance with the provisions of 
§ 30.3(b). 
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(a) Agent for service of process. Any 
person who seeks exemption from reg-
istration under this part shall enter 
into a written agency agreement with 
the futures commission merchant lo-
cated in the United States through 
which business is done, with any reg-
istered futures association, or any 
other person located in the United 
States in the business of providing 
services as an agent for service of proc-
ess, pursuant to which agreement such 
futures commission merchant or other 
person is authorized to serve as the 
agent of such person for purposes of ac-
cepting delivery and service of commu-
nications issued by or on behalf of the 
Commission, U.S. Department of Jus-
tice, any self-regulatory organization, 
or any foreign futures or foreign op-
tions customer. If the written agency 
agreement is entered into with any 
person other than the futures commis-
sion merchant through which business 
is done, the futures commission mer-
chant or foreign broker who has re-
ceived confirmation of an exemption 
pursuant to § 30.10 with whom business 
is conducted must be expressly identi-
fied in such agency agreement. Service 
or delivery of any communication 
issued by or on behalf of the Commis-
sion, U.S. Department of Justice, any 
self-regulatory organization or any for-
eign futures or foreign options cus-
tomer, pursuant to such agreement, 
shall constitute valid and effective 
service or delivery upon such person. 
Unless otherwise specified by the Com-
mission, the agreement required by 
this section shall be filed with the Na-
tional Futures Association. For the 
purposes of this section, the term 
‘‘communication’’ includes any sum-
mons, complaint, order, subpoena, re-
quest for information, or notice, as 
well as any other written document or 
correspondence relating to any activi-
ties of such person subject to regula-
tion under this part. 

(b) Termination of agreement. When-
ever the agreement referred to in para-
graph (a) of this section is terminated 
or is otherwise no longer in effect, the 
futures commission merchant or any 
other person that is party to the agree-
ment shall immediately notify the Na-
tional Futures Association and the fu-
tures commission merchant through 

which business is done, as appropriate. 
Upon notice, a futures commission 
merchant shall not accept from the 
person that has entered into such 
agreement any order, other than liqui-
dating order(s), for, or on behalf of a 
foreign futures or foreign options cus-
tomer. Notwithstanding the termi-
nation of the agreement referred to in 
paragraph (a) of this section, service or 
delivery of any communication issued 
by or on behalf of the Commission, U.S. 
Department of Justice, any self-regu-
latory organization, or any foreign fu-
tures or foreign options customer pur-
suant to the agreement shall nonethe-
less constitute valid and effective serv-
ice or delivery upon such person with 
respect to any transaction entered into 
on or before the date of the termi-
nation of the agreement. 

(c) Applicability of other rules. Any 
person who is located outside of the 
United States, its territories or posses-
sions, and who, in accordance with the 
provisions of paragraph (a) of this sec-
tion, is exempt from registration as an 
introducing broker, commodity pool 
operator or commodity trading advisor 
under this part, shall nonetheless com-
ply with the provisions of § 30.6 of this 
part and §§ 1.37 and 1.57 of this chapter 
as if registered in such capacity. 

(d) Access to records. Any person ex-
empt from registration with the Com-
mission in accordance with the provi-
sions of paragraph (a) of this section 
must, upon the request of any rep-
resentative of the Commission or U.S. 
Department of Justice, provide such 
records as such person is required to 
maintain under this part as requested 
at the place in the United States des-
ignated by the representative within 72 
hours after the person receives the re-
quest. 

[52 FR 28998, Aug. 5, 1987, as amended at 64 
FR 28914, May 28, 1999; 68 FR 40499, July 8, 
2003] 

§ 30.6 Disclosure. 

(a) Future commission merchants and 
introducing brokers. Except as provided 
in § 1.65 of this chapter, no futures com-
mission merchant, or in the case of an 
introduced account no introducing 
broker, may open a foreign futures or 
option account for a foreign futures or 
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option customer, other than for a cus-
tomer specified in § 1.55(f) of this chap-
ter, unless the futures commission 
merchant or introducing broker first 
furnishes the customer with a separate 
written disclosure statement con-
taining only the language set forth in 
§ 1.55(b) of this chapter or as otherwise 
approved under § 155(c) of this chapter 
(except for nonsubstantive additions 
such as captions), which has been ac-
knowledged in accordance with § 1.55 of 
this chapter: Provided, however, that 
the risk disclosure statement may be 
attached to other documents as the 
cover page or the first page of such 
documents and as the only material on 
such page. 

(b) Commodity pool operators and com-
modity trading advisors. (1) With respect 
to persons who satisfy the require-
ments of qualified eligible persons, as 
defined in § 4.7(a) of this chapter: 

(i) A commodity pool operator reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(c) un-
less the pool operator, at or before the 
time it engages in such activities, first 
provides each prospective qualified eli-
gible person with the Risk Disclosure 
Statement set forth in § 4.24(b)(2) of 
this chapter and the statement in 
§ 4.7(b)(1)(i) of this chapter; 

(ii) A commodity trading advisor reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(d) un-
less the trading advisor, at or before 
the time it engages in such activities, 
first provides each qualified eligible 
person with the Risk Disclosure State-
ment set forth in § 4.34(b)(2) of this 
chapter and the statement in 
§ 4.7(c)(1)(i) of this chapter. 

(2) With respect to persons who do 
not satisfy the requirements of quali-
fied eligible persons, as defined in 
§ 4.7(a) of this chapter: 

(i) A commodity pool operator reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(c) un-

less the pool operator, at or before the 
time it engages in such activities, first 
provides each prospective participant 
with the Disclosure Document required 
to be furnished to customers or poten-
tial customers pursuant to § 4.21 of this 
chapter and files the Disclosure Docu-
ment in accordance with § 4.26 of this 
chapter; 

(ii) A commodity trading advisor reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(d) un-
less the trading advisor, at or before 
the time it engages in such activities, 
first provides each prospective client 
with the Disclosure Document required 
to be furnished customers or potential 
customers pursuant to § 4.31 of this 
chapter and files the Disclosure Docu-
ment in accordance with § 4.36 of this 
chapter. 

(c) The acknowledgment required by 
paragraphs (a) and (b) of this section 
must be retained by the futures com-
mission merchant, introducing broker, 
commodity pool operator or com-
modity trading advisor in accordance 
with § 1.31 of this chapter. 

(d) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from its obligations 
under § 33.7 of this chapter: Provided, 
however, That a new disclosure state-
ment is not required to be furnished if 
the futures commission merchant or 
introducing broker has previously de-
livered such statement to the foreign 
options customer in connection with 
the opening of a commodity option ac-
count under part 33 of this chapter. 

(e) This section does not relieve a fu-
tures commission merchant, intro-
ducing broker, commodity pool oper-
ator or commodity trading advisor 
from any other disclosure obligation it 
may have under applicable law or regu-
lation. 

[52 FR 28998, Aug. 5, 1987, as amended at 58 
FR 17505, Apr. 5, 1993; 60 FR 38193, July 25, 
1995; 63 FR 8571, Feb. 20, 1998; 64 FR 28914, 
May 28, 1999; 65 FR 47859, Aug. 4, 2000] 

§ 30.7 Treatment of foreign futures or 
foreign options secured amount. 

(a) Except as provided in this section, 
a futures commission merchant must 
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maintain in a separate account or ac-
counts money, securities and property 
in an amount at least sufficient to 
cover or satisfy all of its current obli-
gations to foreign futures or foreign 
options customers denominated as the 
foreign futures or foreign options se-
cured amount. Such money, securities 
and property may not be commingled 
with the money, securities or property 
of such futures commission merchant, 
with any proprietary account of such 
futures commission merchant, or used 
to secure or guarantee the obligations 
of, or extend credit to, such futures 
commission merchant or any propri-
etary account of such futures commis-
sion merchant. 

(b) A futures commission merchant 
may deposit together with the secured 
amount required to be on deposit in the 
separate account or accounts referred 
to in paragraph (a) of this section 
money, securities or property held for 
or on behalf of other customers of the 
futures commission merchant for the 
purpose of entering into foreign futures 
or foreign options transactions. In such 
a case, the amount that must be depos-
ited in such separate account or ac-
counts must be no less than the greater 
of (1) the foreign futures and foreign 
options secured amount plus the 
amount that would be required to be on 
deposit if all such customers were for-
eign futures or foreign options cus-
tomers under this part 30, or (2) the 
foreign futures or foreign options se-
cured amount plus the amount re-
quired to be held in a separate account 
or accounts for or on behalf of cus-
tomers pursuant to any law, or rule, 
regulation or order thereunder, or any 
rule of any self-regulatory organization 
authorized thereunder, in the jurisdic-
tion in which the depository or the cus-
tomer, as appropriate, is located. 

(c)(1) The separate account or ac-
counts referred to in paragraph (a) of 
this section must be maintained under 
an account name that clearly identifies 
them as such, with any of the following 
depositories: 

(i) A bank or trust company located 
in the United States; 

(ii) A bank or trust company located 
outside the United States that has in 
excess of $1 billion of regulatory cap-
ital; 

(iii) A futures commission merchant 
registered as such with the Commis-
sion; 

(iv) A derivatives clearing organiza-
tion; 

(v) The clearing organization of any 
foreign board of trade; 

(vi) A member of any foreign board of 
trade; or 

(vii) Such member or clearing organi-
zation’s designated depositories. 

(2) Each futures commission mer-
chant must obtain and retain in its 
files for the period provided in § 1.31 of 
this chapter an acknowledgment from 
such depository that it was informed 
that such money, securities or prop-
erty are held for or on behalf of foreign 
futures and foreign options customers 
and are being held in accordance with 
the provisions of these regulations. 

(d) In no event may money, securities 
or property representing the foreign fu-
tures or foreign options secured 
amount be held or commingled and de-
posited with customer funds in the 
same account or accounts required to 
be separately accounted for and seg-
regated pursuant to section 4d of the 
Act and the regulations thereunder. 

(e) Each futures commission mer-
chant which invests money, securities 
or property on behalf of foreign futures 
or foreign options customers shall keep 
a record showing the following: 

(1) The date on which such invest-
ments were made; 

(2) The name of the person through 
whom such investments were made; 

(3) The amount of money so invested; 
(4) A description of the obligations in 

which such investments were made; 
(5) The identity of the depositories or 

other places where such obligations are 
maintained; 

(6) The date on which such invest-
ments were liquidated or otherwise dis-
posed of and the amount of money re-
ceived of such disposition, if any; and 

(7) The name of the person to or 
through whom such investments were 
disposed of. 

(f) Each futures commission mer-
chant must compute as of the close of 
each business day: 

(1) The total amount of money, secu-
rities and property on deposit in sepa-
rate account(s) in accordance with this 
section; 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 00538 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



529 

Commodity Futures Trading Commission § 30.10 

(2) The total amount of money, secu-
rities and property required to be on 
deposit in separate account(s) in ac-
cordance with this section; and 

(3) The amount of the futures com-
mission merchant’s residual interest in 
money, securities and property on de-
posit in separate account(s) in accord-
ance with this section. Such computa-
tions must be completed prior to noon 
on the next business day and must be 
kept, together with all supporting 
data, in accordance with the require-
ments of § 1.31. 

(g) Each futures commission mer-
chant that invests customer funds held 
in the account or accounts referred to 
in paragraph (a) of this section must 
invest such funds pursuant to the re-
quirements of § 1.25 of this chapter. 

[52 FR 28998, Aug. 5, 1987, as amended at 68 
FR 5551, Feb. 4, 2003; 76 FR 78802, Dec. 19, 
2011] 

§ 30.8 [Reserved] 

§ 30.9 Fraudulent transactions prohib-
ited. 

It shall be unlawful for any person, 
by use of the mails or by any means or 
instrumentality of interstate com-
merce, directly or indirectly, in or in 
connection with any account, agree-
ment or transaction involving any for-
eign futures contract or foreign options 
transaction: 

(a) To cheat or defraud or attempt to 
cheat or defraud any other person; 

(b) To make or cause to be made to 
any other person any false report or 
statement thereof or to enter or cause 
to be entered for any person any false 
record thereof; 

(c) To deceive or attempt to deceive 
any other person by any means whatso-
ever in regard to any such account, 
agreement or transaction or the dis-
position or execution of any such ac-
count, agreement or transaction or in 
regard to any act of agency performed 
with respect to such account, agree-
ment or transaction; or 

(d) To bucket any order, or to fill any 
order by offset against the order or or-
ders of any other person or without the 
prior consent of any person to become 
the buyer in respect to any selling 
order of such person, or become the 

seller in respect to any buying order of 
such person. 

§ 30.10 Petitions for exemption. 

(a) Any person adversely affected by 
any requirement of this part may file a 
petition with the Secretary of the 
Commission, which petition must set 
forth with particularity the reasons 
why that person believes that he 
should be exempt from such require-
ment. The Commission may, in its dis-
cretion, grant such an exemption if 
that person demonstrates to the Com-
mission’s satisfaction that the exemp-
tion is not otherwise contrary to the 
public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or 
denied on the basis of the papers filed. 
The petition may be granted subject to 
such terms and conditions as the Com-
mission may find appropriate. 

(b) Any foreign person that files a pe-
tition for an exemption under this sec-
tion shall be eligible for such an ex-
emption notwithstanding its presence 
in the United States through U.S. bank 
branches or divisions if, in conjunction 
with a petition for confirmation of re-
lief granted under an existing Commis-
sion order issued pursuant to this sec-
tion, it complies with the following 
conditions: 

(1) No U.S. bank branch, office or di-
vision will engage in the trading of fu-
tures or options on futures within or 
from the United States, except for its 
own proprietary account; 

(2) No U.S. bank branch, office or di-
vision will refer any foreign futures or 
foreign options customer to the foreign 
person or otherwise be involved in the 
foreign person’s business in foreign fu-
tures or foreign option transactions; 

(3) No U.S. bank branch, office or di-
vision will solicit any foreign futures 
or foreign option business or purchase 
or sell foreign futures or foreign option 
contracts on behalf of any foreign fu-
tures or foreign option customers or 
otherwise engage in any activity sub-
ject to regulation under this part or 
engage in any clerical duties related 
thereto. If any U.S. division, office or 
branch desires to engage in such activi-
ties, it will only do so through an ap-
propriate Commission registrant; 
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(4) The foreign person will maintain 
outside the United States all contract 
documents, books and records regard-
ing foreign futures and foreign option 
transactions; 

(5) The foreign person and each of its 
U.S. bank branches, offices or divisions 
agree to provide upon request of the 
Commission, the National Futures As-
sociation or the U.S. Department of 
Justice, access to their books and 
records for the purpose of ensuring 
compliance with the foregoing under-
takings and consent to make such 
records available for inspection at a lo-
cation in the United States within 72 
hours after service of the request; and 

(6) Although it will continue to en-
gage in normal commercial activities, 
no U.S. bank branch, office or division 
of the foreign person will establish re-
lationships in the United States with 
the applicant’s foreign futures or for-
eign option customers for the purpose 
of facilitating or effecting transactions 
in foreign futures or foreign option 
contracts. 

[52 FR 28998, Aug. 5, 1987, as amended at 69 
FR 49803, Aug. 12, 2004] 

§ 30.11 Applicability of state law. 

Pursuant to section 12(e)(2) of the 
Act, the provisions of any state law, in-
cluding any rule or regulation there-
under, may be applicable to any person 
required to be registered under this 
part who solicits foreign futures and 
foreign options customers and who 
shall fail or refuse to obtain such reg-
istration, unless such person is exempt 
from such registration in accordance 
with the provisions of § 30.4, § 30.5 or 
§ 30.10 of this part. 

§ 30.12 Direct foreign order trans-
mittal. 

(a) Authorized customers defined. For 
the purposes of this section, an ‘‘au-
thorized customer’’ of a futures com-
mission merchant shall mean any for-
eign futures or foreign options cus-
tomer, as defined in § 30.1(c), or its des-
ignated representative, that: 

(1) The futures commission merchant 
has authorized to place orders for the 
account of the futures commission 
merchant’s foreign futures and options 
customer omnibus account; and 

(2)(i) Is an eligible swap participant, 
as defined in § 35.1(b)(2) of this chapter, 
or 

(ii) Whose investment decisions with 
respect to foreign futures and foreign 
option transactions are made by a com-
modity trading advisor subject to regu-
lation under the Act, including any in-
vestment adviser registered as such 
with the Securities and Exchange Com-
mission that is exempt from regulation 
as a commodity trading advisor under 
the Act or Commission regulations, or 
a foreign person performing a similar 
role or function subject as such to for-
eign regulation, provided that the com-
modity trading advisor has total assets 
under management exceeding 
$50,000,000 and that the commodity 
trading advisor places the foreign fu-
tures or foreign options order. 

(b) Procedures for futures commission 
merchants. It shall be unlawful for any 
futures commission merchant to per-
mit an authorized customer to place 
orders for execution in the futures 
commission merchant’s foreign futures 
and options customer omnibus account 
directly with a person exempt from 
registration under paragraphs (c) and 
(d) of this section, unless, such futures 
commission merchant: 

(1) Meets one of the following capital 
requirements, as determined by the fu-
tures commission merchant’s most re-
cent required filing of a Form 1-FR- 
FCM with the Commission: 

(i) Possesses $20,000,000 in adjusted 
net capital, as defined by § 1.17(c)(5) of 
this chapter; or 

(ii) Possesses the greater of three 
times the amount of adjusted net cap-
ital required by § 1.17(a)(1)(i)(A) of this 
chapter or three times the amount of 
adjusted net capital required by 
§ 1.17(a)(1)(i)(B) of this chapter; and 

(2) Has established control proce-
dures that will serve as guidelines for 
permitting direct contacts between any 
authorized customer of the futures 
commission merchant and any person 
exempt from registration under para-
graphs (c) or (d) of this section, and has 
in place appropriate risk management 
procedures to monitor its own risk rel-
ative to its authorized customers’ risk 
aggregated across all markets, includ-
ing, but not limited to, procedures to 
ensure that each authorized customer 
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1 You should contact your account execu-
tive regarding your eligibility to participate 
in the direct order transmittal process. 

satisfies the participation criteria set 
forth in paragraph (a) of this section 
and to specify the manner in which 
trades may be executed through its 
customer omnibus account pursuant to 
this section; 

(3) Furnishes a written disclosure 
statement to each such authorized cus-
tomer advising the customer of the ad-
ditional risks the customer may be as-
suming in placing orders directly with 
the foreign broker. The disclosure 
statement must read as follows: 

Direct Order Transmittal Client Disclosure 
Statement 

This statement applies to the ability of au-
thorized customers 1 of [FCM] to place orders 
for foreign futures and options transactions 
directly with non-US entities (each, an 
‘‘Executing Firm’’) that execute trans-
actions on behalf of [FCM’s] foreign futures 
and options customer omnibus accounts. 

Please be aware of the following should 
you be permitted to place the type of orders 
specified above. 

• The orders you place with an Executing 
Firm are for [FCM’s] foreign futures and op-
tions customer omnibus account maintained 
with a foreign clearing firm. Consequently, 
[FCM] may limit or otherwise condition the 
orders you place with the Executing Firm. 

• You should be aware of the relationship 
of the Executing Firm and [FCM]. [FCM] 
may not be responsible for the acts, omis-
sions, or errors of the Executing Firm, or its 
representatives, with which you place your 
orders. In addition, the Executing Firm may 
not be affiliated with [FCM]. If you choose to 
place orders directly with an Executing 
Firm, you may be doing so at your own risk. 

• It is your responsibility to inquire about 
the applicable laws and regulations that gov-
ern the foreign exchanges on which trans-
actions will be executed on your behalf. Any 
orders placed by you for execution on that 
exchange will be subject to such rules and 
regulations, its customs and usages, as well 
as any local laws that may govern trans-
actions on that exchange. These laws, rules, 
regulations, customs and usages may offer 
different or diminished protection from 
those that govern transactions on US ex-
changes. In particular, funds received from 
customers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures 
transactions on domestic exchanges. Before 
you trade, you should familiarize yourself 
with the foreign rules which will apply to 
your particular transaction. United States 

regulatory authorities may be unable to 
compel the enforcement of the rules of regu-
latory authorities or markets in non-US ju-
risdictions where transactions may be ef-
fected. 

• It is your responsibility to determine 
whether the Executing Firm has consented 
to the jurisdiction of the courts in the 
United States. In general, neither the Exe-
cuting Firm nor any individuals associated 
with the Executing Firm will be registered 
in any capacity with the Commodity Futures 
Trading Commission. Similarly, your con-
tacts with the Executing Firm may not be 
sufficient to subject the Executing Firm to 
the jurisdiction of courts in the United 
States in the absence of the Executing 
Firm’s consent. Accordingly, neither the 
courts of the United States nor the Commis-
sion’s reparations program may be available 
as a forum for resolution of any disagree-
ments you may have with the Executing 
Firm, and your recourse may be limited to 
actions outside the United States. 

• Unless you object within five (5) days, by 
giving notice as provided in your customer 
agreement after receipt of this disclosure, 
[FCM] will assume your consent to the afore-
mentioned conditions. 

(c) Exemption for foreign futures and 
options brokers. Any person not located 
in the United States, its territories or 
possessions, who is otherwise required 
in accordance with this part to be reg-
istered with the Commission as a fu-
tures commission merchant or as an 
introducing broker will be exempt from 
such registration, notwithstanding 
that such person accepts orders for for-
eign futures and foreign options trans-
actions from authorized customers of a 
registered futures commission mer-
chant that meets the requirements of 
paragraph (b)(1) of this section, pro-
vided, that: 

(1) The orders are executed for or on 
behalf of the foreign futures and op-
tions customer omnibus account of a 
registered futures commission mer-
chant; 

(2) The person does not solicit or ac-
cept any money, securities or property 
(or extend credit in lieu thereof) di-
rectly from any U.S. foreign futures 
and options customer to margin, guar-
antee or secure any trades or contracts 
that result or may result therefrom; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 
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(d) Exemption for foreign futures and 
options brokers carrying a foreign futures 
and options customer omnibus account. 
Any person not located in the United 
States, its territories or possessions, 
who is otherwise required in accord-
ance with this part to be registered 
with the Commission as a futures com-
mission merchant will be exempt from 
such registration, notwithstanding 
that such person: 

(1) Carries the foreign futures and op-
tions customer omnibus account of a 
futures commission merchant that 
meets the requirements of paragraph 
(b)(1) of this section; 

(2) Accepts orders for foreign futures 
and foreign options transactions from 
authorized customers for the execution 
of the trades for or on behalf of the for-
eign futures and options customer om-
nibus account of a registered futures 
commission merchant either directly 
or pursuant to a give-up arrangement; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

[65 FR 47280, Aug. 2, 2000] 

§ 30.13 Commission certification. 

With respect to foreign futures and 
options contracts on a non-narrow- 
based security index: 

(a) Request for certification. A foreign 
board of trade may request that the 
Commission certify that a futures con-
tract on a non-narrow-based security 
index that trades, or is proposed to be 
traded thereon, conforms to the re-
quirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, that futures 
contract may be offered or sold to per-
sons located within the United States 
in accordance with section 2(a)(1)(C)(iv) 
of the Act. A submission requesting 
such certification must: 

(1) Be filed electronically with the 
Secretary of the Commission; 

(2) Include the following information 
in English: 

(i) The terms and conditions of the 
contract and all other relevant rules of 
the exchange and, if applicable, of the 
foreign board of trade on which the un-
derlying securities are traded, which 
have an effect on the over-all trading 
of the contract, including circuit 

breakers, price limits, position limits 
or other controls on trading; 

(ii) Surveillance agreements between 
the foreign board of trade and the ex-
change(s) on which the underlying se-
curities are traded; 

(iii) Assurances from the foreign 
board of trade of its ability and will-
ingness to share information with the 
Commission, either directly or indi-
rectly; 

(iv) When applicable, information re-
garding foreign blocking statutes and 
their impact on the ability of United 
States government agencies to obtain 
information concerning the trading of 
such contracts; 

(v) Information and data denoted in 
U.S. dollars where appropriate (and the 
conversion date and rate used) relating 
to: 

(A) The method of computation, 
availability, and timeliness of the 
index; 

(B) The total capitalization, number 
of stocks (including the number of un-
affiliated issuers if different from the 
number of stocks), and weighting of 
the stocks by capitalization and, if ap-
plicable, by price in the index as well 
as the combined weighting of the five 
highest-weighted stocks in the index; 

(C) Procedures and criteria for selec-
tion of individual securities for inclu-
sion in, or removal from, the index, 
how often the index is regularly re-
viewed, and any procedures for changes 
in the index between regularly sched-
uled reviews; 

(D) Method of calculation of the 
cash-settlement price and the timing 
of its public release; 

(E) Average daily volume of trading, 
measured by share turnover and dollar 
value, in each of the underlying securi-
ties for a six-month period of time and, 
separately, the dollar value of the aver-
age daily trading volume of the securi-
ties comprising the lowest weighted 
25% of the index for the past six cal-
endar months, calculated pursuant to 
§ 41.11 of this chapter; and 

(vi) A written statement that the 
contract conforms to the criteria enu-
merated in section 2(a)(1)(C)(ii) of the 
Act, including: 

(A) A statement that the contract is 
cash-settled; 
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(B) An explanation of why the con-
tract is not readily subject to manipu-
lation or to be used to manipulate the 
underlying security; 

(C) A statement that the index is not 
a narrow-based security index as de-
fined in section 1a(25) of the Act and 
the analysis supporting that state-
ment; 

(vii) A written representation that 
the foreign board of trade will notify 
the Commission of any material 
changes in any of the above informa-
tion; 

(viii) When applicable, a request to 
make the futures contract available for 
trading in accordance with the terms 
and conditions of, and through the 
electronic trading devices identified in, 
a Commission staff no-action letter 
stating, subject to compliance with 
certain conditions, that it will not rec-
ommend that the Commission take en-
forcement action if the foreign board of 
trade provides its members or partici-
pants in the U.S. access to its elec-
tronic trading system without seeking 
designation as a designated contract 
market (‘‘Foreign Board of Trade No- 
Action Letter’’), or pursuant to any 
foreign board of trade registration 
order issued by the Commission (‘‘For-
eign Board of Trade Registration 
Order’’), and a certification from the 
foreign board of trade that it is in com-
pliance with the terms and conditions 
of that no-action letter or Foreign 
Board of Trade Registration Order; and 

(ix) An explanation of the means by 
which U.S. persons may access these 
products on the foreign board of trade. 

(b) Termination of review. The Com-
mission, at any time during its review, 
may notify the requesting foreign 
board of trade that it is terminating its 
review under this section if it appears 
to the Commission that the submission 
is materially incomplete or fails in 
form or content to meet the require-
ments of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-

quested in writing to do so by the for-
eign board of trade. 

(c) Notice of denial of certification. The 
Commission, at any time during its re-
view under paragraph (a) of this sec-
tion, may notify the requesting foreign 
board of trade that it has determined 
that the security index futures con-
tract or underlying index does not con-
form with the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(d) Notice of certification. Upon review, 
if the Commission determines that the 
futures contract and the underlying 
index meet the requirements enumer-
ated in section 2(a)(1)(C)(ii), the Com-
mission will issue a letter to the for-
eign board of trade certifying that the 
security index contract traded on that 
board conforms to the requirements of 
section 2(a)(1)(C)(ii) of the Act and 
therefore, that futures contract may be 
offered or sold to persons located with-
in the U.S. in accordance with section 
2(a)(1)(C)(iv) of the Act and, if applica-
ble, may be made available for trading 
in accordance with the terms and con-
ditions of, and through the electronic 
trading devices identified in, the For-
eign Board of Trade No-Action Letter 
or the Foreign Board of Trade Reg-
istration Order. 

(e) Expedited review. A foreign board 
of trade may request an expedited 
Commission review and determination 
of whether a futures contract on a se-
curity index that trades, or is proposed 
to be traded thereon, conforms to the 
requirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, may be offered 
or sold to persons in the U.S. under 
section 2(a)(1)(C)(iv) of the Act. A sub-
mission requesting such expedited con-
sideration should be filed in English 
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with the Commission and should in-
clude: Information, statements and 
data complying with the form and con-
tent requirements in paragraph (a) of 
this section. 

(f) Eligibility for expedited review. In 
order to qualify for expedited review 
under paragraph (e) of this section, the 
foreign board of trade must either: 

(1) Have previously requested, and re-
ceived, at least one no-action letter 
from the Office of General Counsel 
(‘‘Foreign Security Index No-Action 
Letter’’) or Commission certification 
regarding a non-narrow based security 
index futures contract traded on that 
foreign board of trade and submit a 
written statement representing that 
the board remains fully compliant with 
the terms and conditions of such letter 
or certification; or 

(2) Have received a Foreign Board of 
Trade No-Action Letter or Foreign 
Board of Trade Registration Order and 
submit a written statement rep-
resenting that the board remains fully 
compliant with the terms and condi-
tions of such letter or order. 

(g) Deemed to be in conformance. Un-
less notified pursuant to paragraph (h), 
(i), or (j) of this section, any non-nar-
row-based foreign security index fu-
tures contract submitted for expedited 
review under paragraph (e) of this sec-
tion shall be deemed to be in conform-
ance with the requirements of section 
2(a)(1)(C)(ii) of the Act and therefore, 
such futures contract may be offered or 
sold to persons located in the U.S. in 
accordance with section 2(a)(1)(C)(iv) 
forty-five days after receipt by the 
Commission, or at the conclusion of 
such extended period as described 
under paragraph (h) of this section, 
provided that the foreign board of 
trade does not amend the terms or con-
ditions of the contract or supplement 
the request for expedited consider-
ation, except as requested by the Com-
mission or for correction of typo-
graphical errors. Any voluntary sub-
stantive amendment by the foreign 
board of trade will be treated as a new 
submission under this section. 

(h) Extension of review. The Commis-
sion may extend the forty-five day re-
view period set forth in paragraph (g) 
of this section for: 

(1) An additional period up to forty- 
five days, if the request raises novel or 
complex issues that require additional 
time for review, in which case, the 
Commission will notify the foreign 
board of trade within the initial forty- 
five day review period and will briefly 
describe the nature of the specific 
issues for which additional time for re-
view will be required; or 

(2) Such extended period as the re-
questing foreign board of trade re-
quests of the Commission in writing. 

(i) Termination of review. The Com-
mission, at any time during its review 
under paragraph (e) of this section or 
extension thereof as described under 
paragraph (h) of this section, may no-
tify the requesting foreign board of 
trade that it is terminating its review 
under paragraph (e) of this section if it 
appears to the Commission that the 
submission is materially incomplete or 
fails in form or substance to meet the 
requirements of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-
quested in writing to do so by the for-
eign board of trade. 

(j) Notice of denial of certification. The 
Commission, at any time during its re-
view pursuant to paragraph (e), may 
notify the requesting foreign board of 
trade that it has determined that the 
security index futures contracts or un-
derlying index does not conform with 
the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

VerDate Mar<15>2010 13:25 Jun 02, 2013 Jkt 229056 PO 00000 Frm 00544 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



535 

Commodity Futures Trading Commission Pt. 30, App. A 

(k) Foreign trading systems. A foreign 
board of trade, who is a recipient of a 
Foreign of Trade No-Action Letter (and 
is compliant with the requirements of 
such letter) or Foreign Board of Trade 
Registration Order and is requesting 
Commission certification of its non- 
narrow-based security index futures 
contract, may request that such con-
tract submitted under paragraph (e) of 
this section be made available for trad-
ing under that letter or pursuant to the 
registration order, upon expiration of 
the applicable review period provided 
for under either paragraph (g) or (h) of 
this section. Absent Commission notifi-
cation to the contrary, the foreign 
board of trade may make that contract 
available for trading on the Foreign 
Trading System upon expiration of the 
review period provided under paragraph 
(g) or (h) of this section. 

(l) Changes in facts and circumstances. 
Any certification of a non-narrow 
based security index futures contracts 
submitted under paragraph (a) or (e) of 
this section shall be considered to be 
based on the facts and representations 
contained in the foreign board of 
trade’s submissions to the Commission. 
Accordingly, the foreign board of trade 
shall promptly notify the Commission 
of any changes in material facts or rep-
resentations. 

(m) Additional contracts on previously- 
reviewed index: A new non-narrow-based 
security index futures contract may be 
offered or sold in the U.S. in reliance 
on a prior Foreign Security Index No- 
Action Letter or Commission certifi-
cation, provided that the new contract 
is based on an index that was the sub-
ject of such Foreign Security Index No- 
Action Letter or Commission certifi-
cation; and substantially identical to 
the contract overlying such index. In 
this context, the foreign board of trade 
may submit the contract to the Com-
mission for an accelerated review of fif-
teen business days for confirmation 
that the subject contract is substan-
tially identical to the existing con-
tract. Unless the Commission notifies 
the foreign board of trade within those 
fifteen business days that the review 
will be conducted pursuant to either 
the full or expedited review procedure, 
the foreign board of trade may make 

available such contract for offer or sale 
within the U.S. 

(n) Grandfathered no-action letters. 
Any non-narrow based security index 
futures contract that is the subject of 
an existing no-action letter issued by 
the Office of General Counsel, as of the 
date of the adoption of rule 30.13, shall 
be deemed to be in conformance with 
the criteria of section 2(a)(1)(C)(ii) of 
the Act, provided that the foreign 
board of trade submits a written state-
ment representing that the contract 
remains fully compliant with the re-
quirements of such letter. 

(o) Delegation. The Commission here-
by delegates, until such time as it or-
ders otherwise, to the Director of Mar-
ket Oversight or his designee, in con-
sultation with the General Counsel or 
his designee, the authority reserved to 
the Commission under paragraph (m) of 
this section. The Director of the Divi-
sion of Market Oversight may submit 
to the Commission for its consider-
ation any matter which has been dele-
gated pursuant to this paragraph (o). 

[76 FR 59245, Sept. 26, 2011] 

APPENDIX A TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE COMMISSION’S EXEMPTIVE AU-
THORITY UNDER § 30.10 OF ITS 
RULES 

Part 30 of the Commission’s regulations es-
tablishes the regulatory structure governing 
the offer and sale in the United States of fu-
tures and options contracts made or to be 
made on or subject to the rules of a foreign 
board of trade. Section 30.10 of these regula-
tions provides that, upon petition, the Com-
mission may exempt any person from any re-
quirement of this part. Specifically, section 
30.10 states: 

Any person adversely affected by any re-
quirement of this part may file a petition 
with the Secretary of the Commission, which 
petition must set forth with particularity 
the reasons why that person believes that he 
should be exempt from such requirement. 
The Commission may, in its discretion, 
grant such an exemption if that person dem-
onstrates to the Commission’s satisfaction 
that the exemption is not otherwise contrary 
to the public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or de-
nied on the basis of the papers filed. The pe-
tition may be granted subject to such terms 
and conditions as the Commission may find 
appropriate. 
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As the provisions of this section make 
clear, any person subject to regulation under 
part 30 may petition the Commission for an 
exemption. In adopting these regulations, 
however, the Commission noted in particular 
that persons located outside the United 
States that solicit or accept orders directly 
from United States customers for foreign fu-
tures or options transactions and that are 
subject to a comparable regulatory scheme 
in the country in which they are located 
may apply under section 30.10 for exemption 
from some or all of the requirements that 
would otherwise be applicable to such per-
sons. This interpretative statement sets 
forth the elements that the Commission in-
tends to evaluate in determining whether a 
particular regulatory program may be found 
to be comparable to the Commission’s pro-
gram. 

The Commission wishes to emphasize, how-
ever, that this interpretative statement is 
not all inclusive, and that information with 
respect to other aspects of a particular regu-
latory program may be submitted by a peti-
tioner or requested by the Commission. In 
this connection, the Commission would have 
broad discretion to determine that the poli-
cies of any program element generally are 
met, notwithstanding the fact that the off-
shore program does not contain an element 
identical to that of the Commission’s regu-
latory program and conversely may assess 
how particular elements are in fact applied 
by offshore authorities. Thus, for example, in 
order to find that a particular program is 
comparable, the regulations thereunder 
would have to be applicable to all United 
States customers, notwithstanding any ex-
emptions that might otherwise be available 
to particular classes of customer located off-
shore. A petitioner, therefore, must set forth 
with particularity the factual basis for a 
finding of comparability and the reasons why 
such policies and purposes are met, notwith-
standing differences of degree and kind in its 
regulatory program. 

No exemptions of a general nature will be 
granted unless the persons to which the ex-
emption is to be applied consent to submit to 
jurisdiction in the United States by desig-
nating an agent for service of process pursu-
ant to the provisions of rule 30.5 with respect 
to any activities of such persons otherwise 
subject to regulation under this part and to 
notify the National Futures Association of 
the commencement or termination of busi-
ness in the United States. In this connection, 
to be exempted, such person must further 
agree to respond to a request to confirm that 
it continues to do business in the United 
States. 

Persons located outside the United States 
may seek an exemption on their own behalf 
or an exemption may be sought on a general 
basis through the governmental agency re-
sponsible for the implementation and en-

forcement of the regulatory program in ques-
tion, or the self-regulatory organizations of 
which such persons are members. The appro-
priate petitioner is a matter of judgment and 
may be determined by the parties seeking 
the exemption. The Commission, however, 
notes that it will be able to address petitions 
more efficiently if they are filed by the gov-
ernmental agency or self-regulatory organi-
zation responsible for the regulatory pro-
gram. 

In this connection, as will be discussed in 
more detail below, any exemption of a gen-
eral nature based on comparability will be 
conditioned upon appropriate information 
sharing arrangements between the Commis-
sion and the relevant governmental agency 
and/or self-regulatory organization. Rep-
resentations from the appropriate govern-
mental agency with respect to the applica-
bility of any blocking statutes that may pre-
vent the sharing of information requested 
under private arrangements would also be 
considered. Finally, in considering an ex-
emption request, the Commission will take 
into account the extent to which United 
States persons or contracts regulated by the 
Commission are permitted to engage in fu-
tures-related activities or be offered in the 
country from which an exemption is sought. 

In the Commission’s review, the minimum 
elements of a comparable regulatory pro-
gram would include: (1) Registration, author-
ization or other form of licensing, fitness re-
view or qualification of persons through 
which customer orders are solicited and ac-
cepted; (2) minimum financial requirements 
for those persons that accept customer 
funds; (3) protection of customer funds from 
misapplication; (4) recordkeeping and report-
ing requirements; (5) minimum sales prac-
tice standards, including disclosure of the 
risks of futures and opotions transactions 
and, in particular, the risk of transactions 
undertaken outside the jurisdiction of do-
mestic law; and (6) compliance. 

Qualification. Under domestic law, registra-
tion identifies to the Commission, the public 
and other governmental agencies the indi-
viduals and entities that are properly au-
thorized to solicit and accept customer or-
ders and are in good standing. Equally im-
portant, the procedure provides the Commis-
sion, through the National Futures Associa-
tion, the opportunity to determine whether 
applicants are unfit to deal with the public. 
In this connection, the standards for deter-
mining whether a person through its prin-
cipals is fit for registration with the Com-
mission are set forth in section 8a(2)–8a(4) of 
the Act. Timely access to information as to 
a firm’s good standing and the application by 
relevant authorities of membership and li-
censing criteria, as well as the criteria them-
selves, will be considered by the Commission 
in assessing comparability. 
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Minimum Financial Requirements. Minimum 
financial requirements for persons that han-
dle customer funds serve at least three crit-
ical functions. First, they provide a cushion 
together with margin such that in the event 
of a default of a customer, the losses of that 
customer need not adversely affect the funds 
held on behalf of other customers. Second, 
they help ensure that the person has suffi-
cient funds to operate its business and, 
therefore, is less likely to be tempted to mis-
apply customer funds for its own purposes. 
Third, they ensure that the person holding 
customer funds has some financial stake in 
its business and, therefore, is serious in its 
intent. In assessing comparability, capital 
rules or their equivalent will be considered 
together with any provisions made for insur-
ing customer losses, the scope of clearing 
guarantees and segregation or customer 
trust calculation and accounting require-
ments which, to the extent they cover under-
margined accounts, can provide significant 
protection of one customer from another 
customer’s losses. 

Customer Funds. The Act requires the strict 
segregation of customer funds from those of 
the person holding such funds. One of the 
primary purposes of this requirement is to 
prevent the misapplication of those funds for 
purposes other than those intended by the 
customer, which may affect not only the cus-
tomer but the market as a whole. The pur-
pose of segregation is also to identify cus-
tomer deposits as assets of the customer, 
rather than the firm, in order that in bank-
ruptcy such funds are payable only to satisfy 
the carrying firm’s obligations to such cus-
tomers and not other obligations of the firm. 
In assessing comparability of protection of 
customer funds, the Commission will con-
sider protections accorded customer funds in 
a bankruptcy under applicable law, as well 
as protection from fraud. 

Recordkeeping and Reporting. Record-
keeping requirements have long been recog-
nized as the linchpin of the Commission’s 
regulatory scheme. Reporting and record-
keeping requirements assist in determining 
that a registrant is acting in accordance 
with the provisions of the Act and the rules, 
regulations and orders of the Commission 
thereunder. Similarly, reporting require-
ments ensure that customers are timely ad-
vised of the transactions that have been exe-
cuted on their behalf, thus ensuring that 
they are aware of their positions in the mar-
kets and may object to any transactions 
that they believe are in error. The Commis-
sion will consider the types of records main-
tained, the ability through those records to 
trace funds and transactions, and the period 
of retention and accessibility of records 
under the information sharing arrangements 
discussed below in considering com-
parability. 

Sales Practice Standards. In 1982, Congress 
reaffirmed the importance of minimum sales 
practice standards to protect customers from 
fraud or misrepresentation by requiring any 
futures association registered by the Com-
mission to adopt and enforce rules governing 
the sales practices of its members. The Com-
mission has consistently provided that writ-
ten disclosure of the risks of futures and op-
tions trading is essential to ensure that po-
tential customers are aware of these risks 
and are not otherwise misled and that other 
appropriate disclosure is made. The Commis-
sion will review the type and manner of dis-
closure given and the mechanisms for assur-
ing the disclosure requirements are met and, 
in particular, the treatment of discretionary 
accounts for which, for example, Commission 
rule 166.2 requires particularized documenta-
tion of intent to confer discretion in the case 
of foreign futures and options transactions. 

Compliance. Finally, in assessing com-
parability of a program, the Commission will 
examine the procedures employed by the 
governmental authority or the appropriate 
self-regulatory organization to audit for 
compliance with, and to take action as ap-
propriate against those persons that violate, 
the requirements of that program. 

Information Sharing. As noted above, any 
exemption of a general nature would also re-
quire an information sharing arrangement 
between the Commission and the appropriate 
governmental or self-regulatory organiza-
tion to ensure Commission access to infor-
mation on an as needed basis as may be nec-
essary to fulfill its regulatory responsibil-
ities. The information subject to these ar-
rangements generally would be of a type nec-
essary in the first instance to monitor do-
mestic markets and to protect domestic cus-
tomers trading on foreign markets. 

Firm-specific information that is poten-
tially relevant to protection of domestic cus-
tomers engaged in foreign transactions could 
include the following: (1) Registration quali-
fication status; (2) names of principals; (3) 
current capital; (4) location of customer 
funds; (5) address of main office and 
branches; (6) exchange and self-regulatory 
organization memberships; (7) the existence 
of any derogatory information such as that 
required to be disclosed on the Commission’s 
Form 7–R; (8) notice of limitations imposed 
on activities; (9) notice of undersegregation 
or undercapitalization; (10) notice of misuse 
of customer funds; and (11) notice of sanc-
tions or of expulsion from exchange or self- 
regulatory organization membership. The 
Commission believes that much of the above 
information would be public in the ordinary 
course in most jurisdictions. From time to 
time, the Commission also may need imme-
diate access to financial information con-
cerning risks posed to domestic firms by the 
carrying of foreign positions. 
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1 ‘‘Foreign futures or foreign options cus-
tomer’’ means ‘‘any person located in the 
United States, its territories or possessions 
who trades in foreign futures or foreign op-
tions: Provided, That an owner or holder of a 
proprietary account as defined in paragraph 
(y) of [Rule 1.3] shall not be deemed to be a 
foreign futures or foreign options customer 

within the meaning of [Rules 30.6 and 30.7].’’ 
Rule 30.1(c). ‘‘Foreign futures’’ means ‘‘any 
contract for the purchase or sale of any com-
modity for future delivery made, or to be 
made, on or subject to the rules of any for-
eign board of trade.’’ Rule 30.1(a). ‘‘Foreign 
option’’ means ‘‘any transaction or agree-
ment which is or is held out to be of the 
character of, or is commonly known to the 
trade as, an ‘option,’ ‘privilege,’ ‘indemnity,’ 
‘bid,’ ‘offer,’ ‘put,’ ‘call,’ ‘advance guaranty,’ 
or ‘decline guaranty,’ made or to be made on 
or subject to the rules of any foreign board 
of trade.’’ Rule 30.1(b). 

2 Under Rule 30.10, the Commission may ex-
empt a foreign firm acting in the capacity of 
an FCM from registration under the Com-
modity Exchange Act (‘‘Act’’) and compli-
ance with certain Commission rules based 
upon the firm’s compliance with comparable 
regulatory requirements imposed by the 
firm’s home-country regulator or self-regu-
latory organization (‘‘SRO’’). Once the Com-
mission determines that the foreign jurisdic-
tion’s regulatory structure offers comparable 
regulatory oversight, the Commission may 
issue an Order granting general relief subject 
to certain conditions. Firms seeking con-
firmation of relief (referred to herein as 
‘‘Rule 30.10 firms’’) must make certain rep-
resentations set forth in the Rule 30.10 order 
issued to the regulator or SRO from the 
firm’s home country. For a list of those for-
eign regulators and SROs that have been 
issued a Rule 30.10 order, see appendix C to 
part 30. In certain cases, where a foreign reg-
ulator or SRO has requested that firms sub-
ject to its jurisdiction be granted broader re-
lief to engage in transactions on exchanges 
other than in its home jurisdiction (referred 
to herein as ‘‘expanded relief’’), the relief has 
been granted where the relevant authority 

In addition to information that relates to 
the financial stability and creditworthiness 
of the firm, the Commission should have ac-
cess to transaction-specific information that 
confirms the execution of orders and prices 
and facilitates tracing of customer funds. 
Such data could include records reflecting: 
(1) That an order has been received by a firm 
on behalf of one or more United States cus-
tomers; (2) that an order has been executed 
on an exchange on behalf of one or more 
United States customers; (3) that funds to 
margin, guarantee or secure United States 
customer transactions have been received by 
a firm and deposited in an appropriate depos-
itory; and (4) the price at which a trans-
action was executed and general access to 
pricing information. 

Again, such information is likely to be 
maintained in the ordinary course of busi-
ness. Tracing of customer funds would be 
most essential in cases of insolvency where 
repatriation of funds is at issue. 

The Commission may also seek relevant 
position data information, including the 
identity of the position holder and related 
positions, in connection with surveillance of 
a potential ‘‘market disruption.’’ This is par-
ticularly true in the case of integrated mar-
kets. 

The Commission wishes to emphasize that 
the information sharing arrangements dis-
cussed herein are not necessarily a sub-
stitute for, nor would they preclude, a more 
formal agreement or arrangement with re-
spect to the sharing of information. 

Marketing Activities by Firms Granted Rule 
30.10 Relief 

FR date and citation: November 3, 1992, 57 
FR 49644; August 17, 1994, 59 FR 42158. 

[52 FR 28998, Aug. 5, 1987, as amended at 59 
FR 42158, Aug. 17, 1994] 

APPENDIX B TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE SECURED AMOUNT REQUIREMENT 
SET FORTH IN § 30.7 

1. Rule 30.7 requires FCMs who accept 
money, securities or property from foreign 
futures and foreign options customers to 
maintain in a separate account or accounts 
such money, securities and property in an 
amount at least sufficient to cover or satisfy 
all of its current obligations to those cus-
tomers. 1 This amount is denominated as the 

‘‘foreign futures or foreign options secured 
amount’’ and that term is defined in Rule 
1.3(rr). The separate accounts must be main-
tained under an account name that clearly 
identifies the funds as belonging to foreign 
futures and foreign options customers at a 
depository that meets the requirements of 
Rule 30.7(c). Further, each FCM must obtain 
and retain in its files for the period provided 
in Rule 1.31 an acknowledgment from the de-
pository that the depository was informed 
that such money, securities or property are 
held for or on behalf of foreign futures and 
foreign options customers and are being held 
in accordance with the provisions of these 
regulations. 

2. In a series of orders issued pursuant to 
Rule 30.10, the Commission required that cer-
tain foreign firms exempt from registration 
as FCMs essentially comply with the stand-
ards of Rule 30.7. 2 Specifically, the Commis-
sion stated that ‘‘[the secured amount] re-
quirement is intended to ensure that funds 
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has represented that it will monitor its firms 
for compliance with the terms of the order in 
connection with such offshore transactions. 
Although Rule 30.10 orders generally exempt 
foreign intermediaries from compliance with 
the secured amount requirement under Rule 
30.7, firms seeking confirmation of the ex-
panded relief must represent that, with re-
spect to transactions entered into on behalf 
of U.S. customers on any non-U.S. exchange 
located outside their home country, they 
will treat U.S. customer funds in a manner 
consistent with the provisions of Rule 30.7. 
For the most recent order granting expanded 
relief, see 64 FR 50248 (September 16, 1999) 
(Singapore Exchange Derivatives Trading 
Limited). 

3 64 FR 50248, 50251, n.19 (emphasis added). 
4 Although orders for expanded relief ex-

empt foreign firms from compliance with 
Rule 1.55, sales practice standards and the 
treatment of customer funds constitute two 
of the specific elements examined in evalu-
ating whether the particular foreign regu-
latory program provides a basis for permit-
ting substituted compliance for purposes of 
exemptive relief pursuant to Rule 30.10. ap-
pendix A to part 30. 

5 63 FR 8566 (February 20, 1998). The list of 
sophisticated customers referenced in Rule 
1.55(f) closely tracks, with one exception, the 
list of ‘‘eligible swap participants’’ in Rule 
35.1. 

6 Id. at 8569. 
7 Rule 1.55(b)(7) reads as follows: Foreign 

futures transactions involve executing and 
clearing trades on a foreign exchange. This is 
the case even if the foreign exchange is for-
mally ‘‘linked’’ to a domestic exchange 
whereby a trade executed on one exchange 
liquidates or establishes a position on the 
other exchange. No domestic organization 
regulates the activities of a foreign ex-
change, including the execution, delivery 
and clearing of transactions on such ex-
change, and no domestic regulator has the 
power to compel enforcement of the rules of 
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign 
country in which the transaction occurs. For 
these reasons, customers who trade on for-
eign exchanges may not be afforded certain 
of the protections which apply to domestic 
transactions, including the right to use al-
ternative dispute resolution. In particular, 
funds received from customers to margin for-
eign futures transactions may not be pro-
vided the same protections as funds received 

Continued 

provided by U.S. customers for foreign fu-
tures and options transactions, whether held 
at a U.S. FCM under Rule 30.7(c) or a firm 
exempted from registration as an FCM under 
CFTC Rule 30.10, will receive equivalent pro-
tection at all intermediaries and exchange 
clearing organizations.’’ 3 The Commission 
further interpreted Rule 30.7 to require each 
FCM and Rule 30.10 firm to take appropriate 
action (i.e., set aside funds in a ‘‘mirror’’ ac-
count) in the event that it becomes aware of 
facts leading it to conclude that foreign fu-
tures and foreign options customer funds are 
not being handled consistent with the re-
quirements of Commission rules or relevant 
order for relief by any subsequent inter-
mediary or exchange clearing organization. 

3. Upon further analysis and reconsider-
ation of this matter, the Commission has de-
termined to revise its prior interpretation of 
the Rule 30.7 secured amount requirement. 
The Commission notes that the initial 
depository’s ability to identify customer 
funds affords foreign futures and foreign op-
tions customers a measure of protection in 
the event that the intermediating FMC or 
foreign firm becomes insolvent. Moreover, 
Rule 30.6(a) requires that foreign futures and 
foreign options customers receive a Rule 1.55 
written disclosure explaining that the treat-
ment of customer funds outside the U.S. may 
not afford the same level of protection of-
fered in the U.S. These protections exist 
whetehr the intermediating firm is a U.S. 
FCM or a firm exempt from such registration 
under Rule 30.10. 4 

4. The Commission further notes, however, 
that, in February 1998, Rule 30.6 was amend-
ed to permit an FCM to open a commodity 
account for a foreign futures or foreign op-
tions customer without providing the Rule 
1.55 risk disclosure statement or obtaining 
an acknowledgment of receipt of such state-
ment, provided that the customer is, at the 
time at which the account is opened, one of 
several types of sophisticated customers enu-
merated in Rule 1.55(f) (‘‘Rule 1.55(f) cus-
tomers’’). 5 While the amendment to Rule 
30.6(a) extinguished the obligation to provide 
a standardized risk disclosure statement to 
Rule 1.55(f) customers at the time of the ac-
count opening, the Commission stated that 
FCMs have obligations to these customers 
independent of such a duty that would be 
material in the circumstances of a given 
transactions. 6 

5. After careful consideration of the issue, 
the Commission has determined that inter-
mediaries should advise all customers (re-
gardless of their level of sophistication) to 
consider making appropriate inquiries relat-
ing to the treatment of customer funds by 
depositories located outside the jurisdiction 
of the intermediating firm. Accordingly, the 
Commission has determined that an FCM, at 
a minimum, must provide each foreign fu-
tures or foreign option customer with a writ-
ten disclosure tracking the language in ei-
ther: (1) Rule 1.55(b)(7), 7 or (2) Paragraphs 6 
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to margin futures transactions on domestic 
exchanges. Before you trade, you should fa-
miliarize yourself with the foreign rules 
which will apply to your particular trans-
action. 

8 Appendix A to Rule 1.55(c) is the Generic 
Risk Disclosure Statement, which FCMs 
may use as an alternative to the Risk Disclo-
sure Statement prescribed in Rule 1.55(b). 
The Commission understands that most 
FCMs, in particular those that are most ac-
tive in international markets, use the Ge-
neric Risk Disclosure Statement. 

Paragraphs 6 and 8 of appendix A to Rule 
1.55(c) read as follows: 

6. Deposited cash and property. 
You should familiarize yourself with the 

protections accorded money or property you 
deposit for domestic and foreign trans-
actions, particularly in the event of a firm 
insolvency or bankruptcy. The extent to 
which you may recover your money or prop-
erty may be governed by specified legislation 
or local rules. In some jurisdictions, prop-
erty which has been specifically identifiable 
as your own will be pro-rated in the same 
manner as cash for purposes of distribution 
in the event of a shortfall. 

8. Transactions in other jurisdictions. 
Transactions on markets in other jurisdic-

tions, including markets formally linked to 
a domestic market, may expose you to addi-
tional risk. Such markets may be subject to 
regulation which may offer different or di-
minished investor protection. Before you 
trade you should enquire about any rules rel-
evant to your particular transactions. Your 
local regulatory authority will be unable to 
compel the enforcement of the rules of the 
regulatory authorities or markets in other 
jurisdictions where your transactions have 
been effected. You should ask the firm with 
which you deal for details about the types of 
redress available in both your home jurisdic-
tion and other relevant jurisdictions before 
you start to trade. 

and 8 of appendix A to Rule 1.55(c). 8 Rule 
30.10 firms must provide each foreign futures 
or foreign options customer with a written 
disclosure tracking the language in either 
Rule 1.55(b)(7) or paragraphs 6 and 8 of appen-
dix A to Rule 1.55(c), or a comparable disclo-
sure statement prescribed by the firm’s 
home country regulator. The Commission 
further encourages all firms, whether domes-
tic or foreign, to provide a Rule 1.55 written 
risk disclosure to all customers, regardless 
of each customer’s respective level of experi-
ence. The Commission notes that, in any in-
stance where a firm provides a Rule 1.55(f) 
customer with a written disclosure, it is not 
necessary for the firm to obtain an acknowl-
edgment of receipt. In addition, those FCMs 
that already have provided customers with a 
disclosure tracking either Rule 1.55(b)(7) or 

paragraphs 6 and 8 of appendix A to Rule 
1.55(c) (or in the case of Rule 30.10 firm, a 
comparable disclosure statement prescribed 
by its home country regulatory) need not 
provide those same customers with an addi-
tional written disclosure. 

6. For the reasons set forth above, the 
Commission is revising its interpretation of 
the secured amount requirement set forth in 
Rule 30.7. The Commission believes that the 
Rule 30.7 acknowledgment required of FCMs, 
or other appropriate acknowledgment re-
quired by Rule 30.10 firms, only applies to 
the maintenance of the account or accounts 
containing foreign futures and foreign op-
tions customer funds by the initial deposi-
tory, and not to the manner in which any 
subsequent depository holds or subsequently 
transmits those funds. If an FCM receives 
from the initial depository the acknowledg-
ment described in Rule 30,7, furnishes to 
each foreign futures or foreign options cus-
tomer a written disclosure statement track-
ing the language set forth in Rule 1.55(b)(7) 
or paragraphs 6 and 8 of appendix A of Rule 
1.55(c) and otherwise complies with the pro-
visions of Rule 30.7, then it may include all 
funds maintained in the separate account or 
accounts in calculating its secured amount 
requirement. A Rule 30.10 firm must satisfy 
the same requirements, except that it may 
provide each foreign futures or foreign op-
tions customer with a comparable disclosure 
statement prescribed by is home regulator. 

7. IF an FCM or Rule 30.10 firm fails to re-
ceive the required acknowledgment from the 
initial depository or provide the above writ-
ten disclosure statement (and in certain cir-
cumstances, receive from customers and ac-
knowledgment of receipt), then it must set 
aside funds with an acceptable depository 
and receive from such depository the re-
quired acknowledgment. 

8. The Commission’s interpretation of the 
Rule 30.7 secured amount requirement will 
apply to all regulated activities with all new 
and existing foreign futures and foreign op-
tions customers as of October 11, 2000. The 
Commission’s interpretation does not alter 
any other requirement set forth in Rule 30.7 
or any other section of part 30. 

[65 FR 60558, Oct. 11, 2000] 

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE 
APPLICATION OF CERTAIN OF THE 
PART 30 RULES PURSUANT TO 
§ 30.10 

Firms designated by the Sydney Futures Ex-
change Limited. 
FR date and citation: November 7, 1988, 53 

FR 44856. 
FR date and citation: April 13, 1993, 58 FR 

19210. 
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FR date and citation: March 7, 1997, 62 FR 
10447. 

FR date and citation: 70 FR 40395, July 17, 
2006. 

Firms designated by the Singapore Deriva-
tives Trading Limited. 
FR date and citation: January 10, 1989, 54 

FR 809. 
FR date and citation: September 16, 1999, 64 

FR 50251. 
FR date and citation: September 4, 2007, 72 

FR 50645. 
Firms designated by the Montreal Exchange. 

FR date and citation: March 17, 1989, 54 FR 
11182. 

FR date and citation: February 27, 1997, 62 
FR 8877. 

Firms designated by the Toronto Futures 
Exchange. 
FR date and citation: March 22, 1990, 55 FR 

10614. 
Authorized Persons as designated in Annex E 

to the Mutual Recognition Memorandum 
of Understanding 
FR date and citation: June 13, 1990, 55 FR 

2390; December 23, 1991, 56 FR 66345. 
Firms designated by the Tokyo Grain Ex-

change. 
FR date and citation: February 23, 1993, 58 

FR 10957; May 2, 1994, 59 FR 22506. 
Firms designated by the MEFF Sociedad 

Rectora de Productos Financieros 
Derivados de Renta Fija (‘‘MEFF Renta 
Fija’’). 
FR date and citation: June 9, 1995, 60 FR 

30466. 
Firms designated by the New Zealand Fu-

tures and Options Exchange (‘‘NZFOE’’). 
FR date and citation: December 10, 1996, 61 

FR 64989. 
Firms designated by the MEFF Sociedad 

Rectora de Productos Financieros 
Derivados de Renta Variable (‘‘MEFF 
Rental Variable.’’) 
FR date and citation: April 8, 1997, 62 FR 

16690. 
Firms designated by the Financial Services 

Authority (‘‘FSA’’). 
FR date and citation: October 10, 2003, 68 

FR 58587. 
Firms designated by the Australian Stock 

Exchange Limited (‘‘ASXL’’). 
FR date and citation: 68 FR 39006, July 1, 

2003. 
FR date and citation: 70 FR 75937, Decem-

ber 22, 2005. 
Firms designated by the Taiwan Futures Ex-

change. 
FR date and citation: March 28, 2007, 72 FR 

14413. 
Firms designated by the Tokyo Commodity 

Exchange. 
FR date and citation: February 9, 2006, 71 

FR 6759. 
Firms designated by the Bolsa de 

Mercadorias & Futuros. 

FR date and citation: July 8, 2002, 67 FR 
45056. 

Firms designated by Eurex Deutschland. 
FR date and citation: May 8, 2002, 67 FR 

30785. 

[54 FR 809, Jan. 10, 1989] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix C to part 30, see 
the List of CFR Sections Affected, which ap-
pears in the Finding Aids section of the 
printed volume and at www.fdsys.gov. 

APPENDIX D TO PART 30—COMMISSION 
CERTIFICATION WITH RESPECT TO 
FOREIGN FUTURES AND OPTIONS CON-
TRACTS ON A NON-NARROW-BASED 
SECURITY INDEX 

In its analysis of a request for certification 
by a foreign board of trade relating to a se-
curity index futures contract traded on that 
foreign board of trade pursuant to § 30.13, the 
Commission will evaluate the contract to en-
sure that it complies with the three criteria 
of section 2(a)(1)(C)(ii) of the Act. 

(1) Because security index futures con-
tracts are cash settled, the Commission also 
evaluates the contract terms and conditions 
relating to cash settlement. In that regard, 
the Commission examines, among other 
things, whether the cash price series is reli-
able, acceptable, publicly available and time-
ly; that the cash settlement price is reflec-
tive of the underlying cash market; and that 
the cash settlement price is not readily sus-
ceptible to manipulation. In making its de-
termination, the Commission considers the 
design and maintenance of the index, the 
method of index calculation, the nature of 
the component security prices used to cal-
culate the index, the breadth and frequency 
of index dissemination, and any other rel-
evant factors. 

(2) In considering the susceptibility of an 
index to manipulation, the Commission ex-
amines several factors, including the struc-
ture of the primary and secondary markets 
for the component equities, the liquidity of 
the component stocks, the method of index 
calculation, the total capitalization of 
stocks underlying the index, the number, 
weighting and capitalization of individual 
stocks in the index, and the existence of sur-
veillance sharing agreements between the 
board of trade and the securities exchange(s) 
on which the underlying securities are trad-
ed. 

(3) To verify that the index is not narrow- 
based, the Commission considers the number 
and weighting of the component securities 
and the aggregate value of average daily 
trading volume of the lowest weighted quar-
tile of securities. Under the Act, a security 
index is narrow-based if it meets any one of 
the following criteria: 
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(i) The index is composed of fewer than 10 
securities; 

(ii) Any single security comprises more 
than 30% of the total index weight; 

(iii) The five largest securities comprise 
more than 60% of the total index weight; or 

(iv) The lowest-weighted securities that to-
gether account for 25% of the total weight of 
the index have an aggregate dollar value of 
average daily trading volume of less than 
US$30 million (or US$50 million if the index 
includes fewer than 15 securities). 

[76 FR 59245, Sept. 26, 2011] 

PART 31—LEVERAGE 
TRANSACTIONS 

Sec. 
31.1–31.2 [Reserved] 
31.3 Fraud in connection with certain trans-

actions in silver or gold bullion or bulk 
coins, or other commodities. 

31.4 Definitions. 
31.5 Unlawful conduct. 
31.6 Registration of leverage commodities. 
31.7 Maintenance of minimum financial, 

cover and segregation requirements by 
leverage transaction merchants. 

31.8 Cover of leverage contracts. 
31.9 Minimum financial requirements. 
31.10 Repurchase and resale of leverage con-

tracts by leverage transaction mer-
chants. 

31.11 Disclosure. 
31.12 Segregation. 
31.13 Financial reports of leverage trans-

action merchants. 
31.14 Recordkeeping. 
31.15 Reporting to leverage customers. 
31.16 Monthly reporting requirements. 
31.17 Records of leverage transactions. 
31.18 Margin calls. 
31.19 Unlawful representations. 
31.20 Prohibition of guarantees against loss. 
31.21 Leverage contracts entered into prior 

to April 13, 1984; subsequent transactions. 
31.22 Prohibited trading in leverage con-

tracts. 
31.23 Limited right to rescind first leverage 

contract. 
31.24 [Reserved] 
31.25 Bid and ask prices; carrying charges. 
31.26 Quarterly reporting requirement. 
31.27 Registered futures association mem-

bership. 
31.28 Self-regulatory organization adoption 

and surveillance of minimum financial, 
cover, segregation and sales practice re-
quirements. 

31.29 Arbitration or other dispute settle-
ment procedures. 

APPENDIX A TO PART 31—SCHEDULE OF FEES 
FOR REGISTRATION OF LEVERAGE COMMOD-
ITIES 

AUTHORITY: 7 U.S.C. 12a and 23, unless oth-
erwise noted. 

§§ 31.1–31.2 [Reserved] 

§ 31.3 Fraud in connection with cer-
tain transactions in silver or gold 
bullion or bulk coins, or other com-
modities. 

It shall be unlawful for any person, 
by use of the mails or any means or in-
strumentality of interstate commerce, 
directly or indirectly: 

(a) To employ any device, scheme, or 
artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made in the light 
of the circumstances under which they 
were made, not misleading, or 

(c) To engage in any act, practice, or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person, in, or in connection with 
(1) an offer to make or the making of, 
any transaction for the purchase, sale 
or delivery of silver bullion, gold bul-
lion, bulk silver coins, bulk gold coins, 
or any other commodity pursuant to a 
standardized contract commonly 
known to the trade as a margin ac-
count, margin contract, leverage ac-
count, or leverage contract, or pursu-
ant to any contract, account, arrange-
ment, scheme, or device that serves the 
same function or functions as such a 
standardized contract, or is marketed 
or managed in substantially the same 
manner as such a standardized con-
tract, or (2) the maintenance or car-
rying of any such contract. 

The provisions of this section shall not 
apply to any transaction expressly pro-
hibited by section 19(a) of the Act. 

(Secs. 2(a), 8a, and 19 of the Commodity Ex-
change Act and secs. 2 and 23 of Pub. L. 95– 
405 (92 Stat. 865, 870–871); 7 U.S.C. 2 and 12a) 

[43 FR 58554, Dec. 15, 1978. Redesignated at 49 
FR 5526, Feb. 13, 1984] 

§ 31.4 Definitions. 

For the purposes of this part: 
(a)–(b) [Reserved] 
(c) Promotional material includes: 
(1) Any text of a standard oral pres-

entation, or any communication for 
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